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2 4 o CALIFORNIA LAW REVIEW 

sound reason for extending the "trust fund theory" to such a 
situation, and in the absence of a constitutional or statutory 14 pro- 
vision forbidding the issuance of stock below par as a part of the 
public policy of a state, the ordinary principles of equity in 
regard to knowledge should apply. 

T. J. L. 

Equity: Injunction to Prevent Sale of Personal Prop- 
erty on Leased Premises. — The plaintiff's assignor entered into 
an agreement to conduct a dairy business upon certain lands 
owned by the defendant. This agreement was called a lease of 
three years duration; both parties had signed it and it contained 
a clause of forfeiture; it further provided that the defendant 
should keep on the premises not less than fifty cows and furnish 
necessary feed. Plaintiff's assignor was to receive one-third of 
the income derived from this enterprise as remuneration for his 
part of the agreement, which was to render personal services in 
caring for the stock and doing the necessary work in and about 
the conduct of the dairy business. He entered upon the premises 
in pursuance of his part of the agreement, and later assigned all 
his right, title and interest in the contract to the plaintiff. The 
defendant, threatening to sell at public auction the greater 
portion of the personal property mentioned in the lease, plaintiff 
prayed for an injunction against such sale. The defendant con- 
tended first, that the instrument was a contract of employment 
for personal services, and not assignable, and second, that even 
if it were granted that the contract was a lease, an injunction 
would not lie to prevent the violation of its covenants, because 
equity will not enjoin the breach of a contract, the performance 
of which cannot be specifically enforced. 1 And, upon this branch 
of the case, it was further argued that the plaintiff's covenant, 
being for personal services, was not enforceable in specie and that 
the contract should not be enforced for want of mutuality. 2 The 
court held 3 the instrument to be a lease and allowed an injunc- 
tion upon the grounds of inadequacy of the legal remedy and 
that equity will enjoin threatened acts of trespass where the 
same may result in irreparable damage. 

The court's conclusion that the informal agreement was a 
lease rather than a contract for personal services would seem, 
upon authority, 4 irrefutable, but the granting of equitable relief 
presents more difficulty. It is obvious that the lessee could not 

" Easton Nat'l Bank v. Am. Brick & T. Co., (1906) 70 N. J. Eq. 
732, 64 Atl. 917, 8 L. R. A. (N S.) 271. 

1 Civil Code of California, sec. 3423. 

2 Cooper v. Pena, (1863) 21 Cal. 403; Sturgis v. Galindo, (1881) 
59 Cal. 28, 43 A. R. 257; King v. Gildersleeve, (1889) 79 Cal. 504, 
21 Pac. 961. 

s Morris v. Iden, et al., (Nov. 29, 1913) 17 Cal. Ano. Dec. 686. 
*Dodd v. Posch, (1907) 5 Cal. App. 686, 91 Pac. 166; Williams v. 
Miller, (1885) 68 Cal. 290, 9 Pac. 166, 24 Cyc. 894. 
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be compelled specifically to perform the covenants of the lease, 
but it does not follow that a court of equity is without power to 
prevent irreparable damage where the right sought to be pro- 
tected is one materially different from that found in ordinary 
executory contracts. In addition to and arising out of his con- 
tract, the plaintiff had a well defined property right, by reason of 
the possession of the subject matter of the lease for the term, 
and his interest in the property of the mutual undertaking, 
which was substantially a partner's interest. This last right is 
expressly protected by the Civil Code. 5 It is submitted that the 
true basis of this decision is the protection of this property 
right. 

D. A. M. 

Evidence: Confessions. — Ordinarily, whatever a party says 
can be used against him. This applies to a defendant in a criminal 
case as well as to anyone else. Where, however, a defendant has 
confessed to a crime, the evidence is so conclusive that he virtually 
stands condemned. To guard against untrue confessions, ex- 
torted by force or induced by promise, the court requires a pre- 
liminary showing that no improper means have been used. The 
test, of course, should be, are the means used such as might in- 
duce a false confession. Although the courts have gone pretty 
far in excluding confessions because of promises that by no 
reasonable inference could have induced a false confession, it re- 
mained for Bram v. United States 1 practically to eliminate the 
distinction between admissions and confessions, and to exclude a 
statement which denied guilt and merely afforded an inference 
of guilty knowledge, because the prisoner was in the custody of 
an officer, and was interrogated while being stripped for the 
purpose of search. 

This remarkable decision was based in part on the constitu- 
tional privilege against self-crimination, with which it has noth- 
ing whatever to do. The case has ever since been the classic 
example cited by the critics of the administration of the criminal 
law. 2 The weakness of the authority and the fallacy of the 
reasoning on which it rests have often been exposed, 3 but unfort- 
unately, the glamor of its exalted source has led the California 
court to characterize the opinion as "masterly," and on the 
strength thereof, to reverse a judgment because of the admission 



5 Civil Code of California, sec. 2430, sub. 4. 

1 (1897) 168 U. S. 532 (three judges dissenting). 

2 Reports of American Bar Association, 1913, Vol XXXVIII, p. 
1102, Address of Mr. Moorfield Storey. 

3 State v. Trusty, (1898) 1 Pen. (Del) 319, 40 Atl. 766; State v. 
Storms, (1901) 113 la. 385, 85 N. W. 610; State v. Wescctt, (1905) 
130 la. 1, 104 N. W. 341; Commonwealth v. Williams, (1898) 171 
Mass. 461, 50 N. E 1035; Roesel v. State, (1898) 62 N. J. L. 216, 41 
Atl. 408; Thayer, Cases on Evidence, p. 294; Wigmore on Evi- 
dence, sec. 823. 



